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Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )M Responsive to communication(s) filed on 07 February 2001 , 
2a)n This action is FINAL. 2b)l3 This action is non-final. 

3) 0 Since this application is in condition for allowance except for fornial matters, prosecution as to the merits is 

closed in accordance with the practice under Ex pa/te Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) M Ciaim(s) 1-34 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) 0 Claim(s) is/are allowed. 

6) IE Claim(s) 1-34 is/are rejected. 
?)□ Claim(s) is/are objected to. 

8) n Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) 0 The specification is objected to by the Examiner. 

10) 0 The drawing(s) filed on is/are: a)n accepted or bO objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet{s) including the correction Is required If the drawlng(s) Is objected to. See 37 CFR 1.121(d). 

1 1) 0 The oath or declaration is objected to by the Examiner. Note the attached Office Action or fomn PTO-152. 

Priority under 35 U.S.C. § 119 

12) n Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 
a)n All b)n Some * 0)0 None of: 

1 .□ Certified copies of the priority documents have been received. 
2.n Certified copies of the priority documents have been received in Application No 



3,n Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
See the attached detailed Office action for a list of the certified copies not received. 
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1 . Claims 1-34 are presented for examination. 

2. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

3. Claims 6-7, and 23-24 are rejected under 35 U.S.C. 101 because the claimed 
invention is directed to non-statutory subject matter. 

Claims 6-7, and 23-24 recite a program causing a computer to perform some 
steps. A program not claimed as embodied in computer readable media are descriptive 
material per se and are not statutory because they are not capable of causing functional 
change in the computer. (See MPEP section 2106, Seventh Edition, Revision No. 1 
dated February 2000, at page 2100-10 and 2100-1 1 .) 

4. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill In the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

5. Claims 1-34 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Morshed et al. 
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6. Morshed et al (6,760,903) taught the invention substantially as claimed (as in 
exemplary claim 8) including a monitoring system (Figures 33-34, monitor dll; collector) 
embedded within a computing system for providing performance data to a performance 
tool or monitor program running on a client computer, where the computing system and 
the client computer are in communication over a network using a network protocol, 
comprising: 

a) a communication system to receive a request for performance data from the 
performance tool, where the request is transported over the network (column 41 , line 41 
et seq); 

b) a data collection system or collector to obtain the performance data as per request 
(column 42, line 3 et seq and line 43 et seq); 

c) a processing system to place the performance data Into a data structure or response 
(column 41 , line 20 et seq); 

d) wherein the communication system provides the data structure or response for 
transport to the performance tool over the network (col 41 , lines 54-55.) 

7. It would have been obvious to one of ordinary skill in the networking art at the 
time of the invention that the claimed invention differed from the teachings of Morshed 
et al only by a degree, e.g. in the claimed formatting the performance data into a data 
structure in order to send the response to the client but this is no more than a difference 
in a degree because Morshed et al also placed the data into a data structure for 
response and this data was in accordance with the http protocol (see col 41 , line 3 et 
seq) therefore it comes to mean that the data structure of the response was in a format 
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the client web browser could use and display, i.e., for example in html or its variations, 
e.g. xml (see col 41 , lines 30-31 .) Other claimed features are all obvious variations of 
the well known features of the web and Internet art. For example, using servlets or cgi 
scripts in the server side to process the client request are well known in the art and are 
obvious variations of the server structure of Morshed et al teachings. 

8. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

Spaur et al (5,732,074) taught a monitoring system for a vehicle through the Internet 
which included a controller which stores the collected data In the html format (col 3, line 
20 et seq and col 3, line 36 et seq) and a protocol converter (30) which encapsulates or 
converts the data into an http format for transmitting through the Internet. Applicant 
should note the high quality of this reference. Examiner could write a rejection based 
on this reference but since there is already one rejection, examiner is just point out high 
quality of the reference to the applicant. 

9. Any Inquiry concerning this communication or earlier communications from the 
examiner should be directed to Mehmet Geckil whose telephone number is (703) 305- 
9676. The examiner can normally be reached on Monday through Friday from 6:30 
A.M. to 3:00 P.M.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor Jack Harvey, can be reached on (703) 305-9705. The fax phone numbers for 
the organization where this application or proceeding is assigned are listed hereinbelow. 



Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the Group receptionist whose telephone number is 
(703) 305-3800/4700. Customer service number is (703) 306-5631 . 
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Any response to this action shouid be mailed to: 

Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

or faxed to: 

(703) 872-9306 



Hand-delivered responses should be brought to Crystal Park II, 2021 
Crystal Drive, Arlington. VA., Fourth Floor (Receptionist). 



7/16/04 




MEHMETB.GECKIL 
PRIMARY EXAMINER 



